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 An Outline of Copyright Law

What is copyright?

Copyright law is the creation of statute law.  The scope of copyright law, the limitations of copyright law, and the extent to which the public may use a copyright work, without the permission of the owner of copyright, is determined by statute law. 

Statutory copyright law gives the owner of copyright exclusive rights to do or authorise other people to do things to a work that would otherwise be acts of copyright infringement.  Very simply, these exclusive rights revolve around three separate but multifarious actions by users of the work:

· copying a copyright work – this involves photographing a play in performance, photocopying a text, recording a musical work in performance, scanning a document, sending text or images along a network, downloading music from a website, etc. 

· making a copyright work available to the public this could involve publishing a book, distribution over the web, renting out copies of a work, performing a copyright song in public, broadcasting a play, etc. 

· adapting a work.  This could include translating a work, turning a novel into a play, transferring a computer program from one language into another language, etc. 

Make no mistake about the fact that Irish copyright law – specifically the Copyright and Related Rights Act 2000 – fully applies to internet distribution.  Irish law is state-of-the-art on this point.  In order to ensure that acts of digitisation, digital storage and network distribution occur lawfully, a number of critical issues have to be confronted. 

No system of registration

Copyright arises once a work is created or substantially created.  The right generally vests in the author of the work unless the author was an employed person acting in the course of employment.  In such a case copyright vests in the employer.  There is no agency that supervises copyright or “awards” copyright.  There are no fees to pay.  Establishing copyright and enforcing copyright occur in the ordinary courts of law.  For this reason disputes can be uncertain and expensive contests.  It is best to have these rights clearly labelled and dealt with in contracts. 

Irish statute law

Because copyright is a creature of statute and because it exists when the work is created, copyright generally begins to run when the work is first published – that is when copies are released to the public.  Copyright does not last forever.  When copyright expires, the work enters “the public domain”.  The author’s copyright expires and access to the use of the work generally revolves around getting permission from the owner of the physical object in question – the painting or manuscript, for example.  However, the issue of deciding whether copyright existed at all, and whether and when copyright has expired, is very complex and the rules applicable depend on how the work is classified.  It is also relevant to consider when any act of infringement occurred because different considerations may arise if the applicable legislation is pre July 1912 legislation, or pre October 1964 legislation.  In relation to the digital manipulation of pre January 1, 2001 works, we are fortunate that moral rights issues are unlikely to arise out of the Cultural Heritage Project. 

Works and Copyright Statutes

Many of the rules to be applied in deciding whether a work is copyright protected or not depend on when the work was made/and/or published (that is, copies being released to the public). 

The following laws are relevant:

Literary Copyright Act 1842 – copyright lasted for 42 years after publication or the life of the author plus 7 years after the death of the author.

Fine Arts Copyright Act 1862 – protected artistic works for the life of the author plus 7 years. 

Copyright Act 1911 – this statute converted pre July 1st 1912 copyright works (where protected under the earlier laws on that date) as well as subjecting post 1 July 1912 works to new levels of protection.  Here protection lasted for the life of the author plus 50 years after the death of the author. 

Industrial and Commercial Property (Protection) Act 1927 – this Act preserved the 1911 Act copyrights or post 1911 Act copyrights.

Copyright Act 1963 – this Act laid down new rules on copyright entitlement, especially for film, sound recordings, broadcasts and typographical arrangements of published editions.  Effective from October 1, 1964.

Copyright and Related Rights Act 2000 – this Act contains several very useful provisions relevant to old works effective from January 1, 2001. 

Problems in application of these laws – Copyright entitlement can only be decided on a case-by-case basis.  Each work is unique and the relevant issues include:

· when was the work made?

· was the work every published?

· status of the author - British subject/Irish citizen or resident? foreign author?

· was the work ever the subject of a licence or assignment?

· when did the author die?

· what kind of work is it?

Assumptions

In giving these advices I should set out a number of basic assumptions.

Firstly, the author of the work is entitled to assert copyright, if such exists. 

Secondly, the work was published.  If the work was not published it will be necessary to rely on section 33 of the 2000 Act which states that copyright expires 70 years after the making of the work. 

Thirdly, the work was never the subject of an assignment.  If it was, then written proof of the assignment is necessary.  If no proof exists, the assignment can be ignored.

Fourthly, there may be specific rules that invalidate copyright.  For example, an 1862 – 1911 artistic work, upon sale during that period, loses copyright unless copyright was reserved in the contract of sale. 

Policy/tactics

Much of the material will pre-date the 1911 legislation.  For pre 1911 Act artistic works, in particular photographs, this means there is no copyright, and even for post 1911 photographs, copyright expires 50 years after the making of the photograph.  For literary texts the big problem is deciding whether the author was alive before 1933.  If not, then the work will in all cases be in the public domain.  Problems arise if the author is anonymous/pseudonymous or the date of death is unknown.  There are some defences however such as the reasonable belief that the author has been dead for 70 years before use, or the shield to damages based upon a reasonable belief that copyright does not subsist at the time of use.  Basic tactic – use old material wherever possible. 

Copyright works and the Heritage Project

In the Specification provided in respect of the Heritage Project, a number of physical objects are listed.  I will deal with the issue of whether copyright can subsist in these (and other) items, when copyright is likely to commence (and thus expire) and in whom copyright is likely to vest.

Newspapers

Newspapers are considered to be collective works.  Copyright in the newspaper, as an edition or collection of works, is with the proprietor of the newspaper.  However, the issue of who owns the copyright in individual items – articles, letters to the editor, photographs, drawings – will depend upon authorship.  In essence, if the article is written by a reporter, copyright is probably with the employer/proprietor for republication purposes, although the author/reporter, under the 1963 Act, has the right to licence other acts of reproduction.  The 2000 Act has a similar but not identical provision.  In the case of nineteenth century or pre 1964 newspapers, copyright in a literary work lasts for the life of the author plus 50 years after the author’s death.  If the work is still copyright on July 1, 1995, or it fell into the public domain just before 1993, copyright can revest by virtue of EC Directive 93/98/EC.  There are two relevant provisions in the 2000 Act that are relevant.  In the case of anonymous or pseudonymous works, where the author has become identified after the work has become made available to the public, copyright expires 70 years after publication: S. 32(1). Also, s.32(2) provides that if it is reasonable to presume the author of an anonymous or pseudonymous work has been dead for 70 years or more, then copyright does not subsist.  In short, the publication of content from an old newspaper, first published in the UK, including Ireland, in the early years of the twentieth century, may well involve the use of copyright material.  Letters to the editor may well involve a copyright work, copyright being vested in the author identified in the letter rather than the proprietor.  But it may be reasonable in individual circumstances, to regard the work as being out of copyright.  No general rule will arise however.  Note that there is no typographical arrangement copyright in the proprietor of the newspaper if published before October 1, 1964.  Pre 1912 newspaper articles however may be reproduced under article 7 of the Berne Convention (1886).  

Books

It is presumed that the books in question are published in either the former United Kingdom (Pre 1922) or in either Saorstat Eireann or the United Kingdom – post December 1922.  Transitional legislation and the operation of the Berne Convention make it likely that Irish copyright protection will be afforded to books first published within the State or within the United Kingdom or where the author was an Irish or UK citizen or resident.  Also, because many of these texts will have been published in recent years, copyright protection for authors and publishers will be available.  The date of publication and date of the death of the author are of critical importance.  Again, if the author died before the mid 1930’s, copyright in the book will have expired and will not be revived by the 1995 EU Directive in all likelihood.  If the book is within copyright then the use of content from the book by the Cultural Heritage Project can only take place with the permission of the rightholder or if a fair dealing defence can be made out.  The most obvious defence is that the extract is being digitised and uploaded for the purpose of “criticism or review” of that work, or another work.  This is however likely to be a significant area of exposure to liability however unless careful scrutiny of work uploaded from books takes place.  

Photographs

Photographs have been protected by copyright as artistic works since 1862.  The originality standard for obtaining copyright in a photograph is generally very low and easy to satisfy.  The photograph is treated as an artistic work and protected as such.  Fortunately, copyright is not likely to be an issue in respect of old photographs.  Copyright in a pre July 1, 1912 photograph runs for 50 years following the taking of the picture.  The 1963 Act also, for all basic purposes, has the same rule in respect of photographs taken before October 1, 1964; copyright runs from the date of the taking of the photograph, not publication of the photograph and copyright expires 50 years after the creation of the photograph unless the Directive has the effect of extending copyright for the life of the author plus 70 years after the death of the author (in this case the author being the photographer under the 2000 Act).  The basic conclusion is that pre October 1, 1964 photographs may not be used with impunity unless they were pre July 1st 1912 or pre 1993 photographs.  Again, issues of protection, ownership and use will have to be checked out on a case by case basis. 

Paintings and drawings 

Again, these works, if original, are regarded as being protected as artistic works.  It should be noted that several other kinds of artistic work, specifically prints or lithographs produced from metal plates, stone or wood- woodcuts – are also regarded as artistic works and copyright is infringed by reproduction in any form.  Unlike photographs, copyright in most artistic works under the 1963 Act, and the earlier statutes, runs from the year of first publication – the time when the work was first made available to the public.  If this is known then copyright runs for the life of the author plus 50 years after the author’s death.  Under this regime, copyright in an unpublished work does not start to run until publication takes place.  For example, a drawing of Queen Victoria’s visit to Kingstown in 1900, published in 1960, runs out of copyright 70 years after the death of the author (again the effect of the EU Directive is to refresh some expired copyrights).  Specific rules are in place for engravings.  It is likely therefore that many artistic works, in the form of drawings and paintings may well be in copyright because of the effect of late or posthumous publication before the 1995 EU rules came into operation.  However, if the work is unpublished before January 1, 2001,  Section 24 of the 2000 Act provides that copyright in a literary, dramatic, musical, artistic work, or an original database, expires 70 years after the death of the author, irrespective of the date when the work was first lawfully made available to the public (e.g. first published).  So, the new rule for unpublished works is that if the work was not published, copyright expires 70 years after the making of the work (s.33).  This can be tacked on the section 32 provision on anonymous or pseudonymous works whereby copyright does not subsist if it is reasonable to presume the author has been dead for 70 years or more.  Also, some of these works may not be in copyright at all if sold between 1862 and 1911. 

Personal effects, letters and correspondence

The most obvious way in which materials of this kind will come within copyright is through artistic or literary copyright.  Drawings and photographs, for example, irrespective of artistic quality, will be individual works and subject to the above rules.  A letter or memoir will be protected as a literary work.  Indeed, the fact that a letter is in the possession of an individual does not mean that the owner of the letter has copyright – this remains with the author.  The owner of the letter owns the physical object but not the copyright.  The collection, as a whole, may come within the concept of an original database, defined in the 2000 Act as “a database in any form which by reason of the selection or arrangement of its contents constitutes the original creation of the author”.  A database is defined as “a collection of independent works, data or other materials”.  So, for example, a collection of postcards, theatre tickets and handbills, produced by a collector, could be protected as an original database.  Such a collection or archive however will not attract database rights for the author if it pre-dates January 1, 1983 because of the provisions of Part VI of the First Schedule to the 2000 Act.

Typographical Arrangements of Published Editions
Specific attention is drawn to the publisher’s right to protect the investment made in setting a work of typescript.  The 1963 Act means that any published edition (e.g. a book or newspaper) after October 1, 1964, cannot be photocopied or the typographical arrangement reproduced (e.g. scanned) for 25 years after publication.  Pre October 1, 1964, newspapers and books are not included.  Also, infringement requires reproduction of a substantial part of the publication.  An individual news item is not a substantial part of the publication according to the House of Lords in the 2001 Marks and Spencer case.  The 2000 Act extends the period of protection to 50 years  for Post 2000 published editions. 

Films

Old films – pre October 1, 1964 films – are not copyright protected unless the film depicts a choreographed or scripted event, in which case the film is a dramatic work.  Stills from an old film might be protected as a photograph – treat such a still as if it were an old photograph: 2000 Act, First Schedule, Part I, paragraph 5. 

Material created by an organisation or company which is currently defunct

This question raises issues of ownership.  Works created by employees or apprentices of a company or a partnership are owned by the company or the partners.  Most kinds of artistic work (photographs, drawings and paintings specifically) that are commissioned prior to January 1, 2001 are owned by the person or body who commissioned the creation of the work.  In the case of an old archive or collection – particularly one made after January 1, 1983, it is possible that a database right will subsist under the 2000 Act. 

Ownership of copyright material can devolve by will, and if the will transfers materials in which copyright subsists (e.g. a manuscript) there is a general presumption that copyright devolves with the physical object.  In the case of a company, copyrights held by the company will also vest in the receiver or liquidator of the company as a business asset.  However, save in the area of the insolvency of computer software, films or publishing ventures, this is not a very frequently litigated issue. 

If material is donated from such a source, it would be wise to get the donor to transfer such title to the materials that the donor has, or at least a licence to use the donated materials.  It may be that such a collection could be regarded as anonymous or pseudonymous and subject to the 2000 Act and its presumptions. 

Fragments of photographs or other images, used as part of a collage or other compound item

The first point to consider is whether such items are in copyright.  A collage is specifically protected as an artistic work under the Act of 2000.  The earlier legislation was silent on this point.  Some support for the view that a collage is copyright protected under earlier law can be gleaned from the concept of a “compilation” in the definition of “literary work”.  The second point is whether in creating a collage or montage of some kind the creator infringes copyright in the fragments used.  If the fragment is a fragment from a copyright work then if the fragment is “a substantial part” of that earlier work then the collage will probably infringe, subject to an incidental inclusion defence in s.51 of the 2000 Act.  The solution is to use very, very small fragments, preferably from very old photographs. 

Rights Protection Issues

The Cultural Heritage Project seeks advice in relation to rights protection.  This involves an analysis of rights clearance issues in respect of those works that may still be copyright protected or collections of material that could well be the subject of a database right.   The use of copyright material or materials that may be the subject of a database right, without the licence of the rightholder will infringe those rights, where applicable.

Ascertaining Copyright

In order to decide whether a work is the subject of a copyright or database right it will be necessary to decide whether the various works are in the public domain or subject to copyright.  At the risk of some degree of repetition I will set out the answers to issues relating to the ascertainment of copyright in works held by libraries or archives.  

· Maps.  Maps are included in the definition of a drawing under the 1963 Act and protection for maps as part of the definition of a book goes back to the 1842 legislation.  In the case of 19th century published maps it is unlikely that any copyright subsists in such maps, including ordnance survey maps dating back to 1842.

· Photographs including Lawrence and other collections.  Photographs taken before July 1, 1912 ran out of copyright 50 years after the making of the photograph.  Photographs taken in the period between July 1, 1912 and 1 October 1964 are copyright for 50 years from the end of the year in which the photograph was taken. 
However, collections of photographs created before 1st January 1983 may, as a collection, be protected by the database right for 15 years from January 1, 1999.  
· Postcards.  Postcards bearing photographic images will be regarded as photographs.  Thus, if published before July 1, 1912, the work is in the public domain.  Postcards bearing literary material will be regarded as literary works.  If the literary work is itself in copyright then reproduction on the Cultural Heritage website, without authorisation, will be infringing acts. 

· Books are protected as literary works.  Copyright clearance for works still within copyright will need to be obtained from the author or possibly the publisher, his successors in title and assigns.  Copyright lasts for the life of the author and 50 years after the death of the author after 1912. Authors whose works fell into the public domain in the 1980’s and 1990’s (e.g. Joyce) may have a revived copyright due to an EU directive of 1993 that came into effect on July 1, 1995.  As of July 1, 1995 copyright protection within the EU runs for the life of the author and 70 years after the death of the author. 

· Newspapers are protected compilations of works, copyright being in the proprietor for our purposes in most cases.  Individual articles and letters are likely to be the copyright of the author or writer and journalists, even staff journalists, have a share in the copyright for the purpose of rights clearance.  If the newspaper item is still in copyright, then the author or the author’s estate may be able grant permission to reproduce literary texts from a newspaper or other periodical. 
· Drawings created before July 1, 1912 were protected under the Fine Arts Copyright Act 1862.  Under the 1862 Act, the ownership of copyright had to be dealt with in a written contract if a painting or drawing was sold or transferred.  Non compliance meant copyright lapsed, so it is likely that even if copyright existed in a drawing pre 1912, copyright has lapsed or terminated upon the death of the author and expiry of the 50 year p.m.a. period.  

· Microfilm.  Microfilm is not a copyright work, but as a material support for work any text or image held on microfilm would have the potential of being a format on which a copyright work is captured.  Moving images caught on a cinematographic film after 1964 are protected as copyright works under section 18 of the 1963 Act, but pre October 1, 1964 film can be protected as dramatic works or as individual photographs. 

· Original papers.  Original manuscript materials are copyright protected and are defined as manuscripts in the 1963 Act, whether written by hand or not.  Duration and ownership rules for original papers are the same as for other literary works.  Tracing commencement and termination of copyright depends upon factors such as the date of publication of the work and manuscripts may enjoy different periods of protection. 

· Audio recordings.  An audio recording in which speech is captured, or sounds of any kind are captured, can be copyright protected as a sound recording under the 1963 Act.  Musical works captured on a disc were protected under the 1911 legislation as quasi-musical works or mechanical contrivances, but any sound recording made prior to July 1, 1912 is not copyright protected.  Audio recordings of the spoken word prior to 2001 are not protected as literary works if the spoken word is not otherwise recorded (i.e. written down) because such a sound recording is not a work which is written down: see the Supreme Court decision in Gormley (1999).  It is likely therefore that an audio tape of a conversation, or a person’s recollections will not be a copyright work if it pre-dates October 1, 1964 unless some other form of copyright (literary or broadcast copyright) can intervene.  Specific rules are in place under both the 1963 Act and the 2000 Act in relation to a film soundtrack. 

· Video material.  Video material has been held to be a cinematographic film for the purpose of the copyright in a cinematographic film under section 18 of the 1963 Act.  However, there is no copyright in a film that was made before October 1, 1964.  However, if the film is choreographed or scripted then the film might be protected as an original dramatic work under the 1927 Act.  Stills from a pre October 1, 1964 film may be protected as photographs. 

Multimedia – Performing Rights

“Multimedia” is not a term that is found or defined in Irish copyright legislation.  For the  purpose of exposition I shall define a multimedia work as being a collection of works and other materials that exist in different formats – sound, images, text, music, etc.  Before these works or other materials can be used in the Cultural Heritage Protect, any copyrights or database rights will have to be cleared.  The individual rules applicable to specific types of work, outlined above, will have to be observed.

“Performing Rights” subsist in the interpretation of protected works.  Apart from copyrights and database rights, the way in which works are presented or interpreted will need to be addressed. Prior to 1968, Irish law did not recognise performer’s rights.  Actors, musicians and the like had no rights prior to 1968 to stop others from “fixing” performances or broadcasting performances without permission.  This has chanced as a result of eth Performers Protection Act 1968, but there is no clear guidance on whether a performer could, for example, get an injunction to stop unauthorised release of the film of a performance.  The performer’s protection provisions in the Copyright and Related Rights Act 2000 are much clearer on this, but there are several major exceptions, especially in relation to films and the rental and lending rights.  If considering engaging performers to interpret or perform texts, rights clearance issues will arise.  

Ascertaining Rights Issues – Ownership

It will be clear from earlier parts of this report that many older items are unlikely to be copyright protected.  Certainly pre July 1912 photographs will be in the public domain and the same is likely to be the case in relation to pre 1933 photographs, but the EU Directive makes it difficult to be specific on this.  Also, prints, drawings and engravings made before 1st July 1912 but after 1862 are unlikely to be copyright protected for a number of reasons.  In relation to newspapers and books, no typographical arrangement copyright exists prior to October 1, 1964 newspapers or books.  However, for publishers of newspapers the issue of copyright in individual news items can be problematical because ownership rules differ under the 1911, 1963 and 2000 Acts.  I suggest that it might be prudent to get a blanket licence from either/or National Newspapers of Ireland and the National Union of Journalists.  Failing this, individual works that are within copyright will have to be cleared for reproduction with either individual authors or their heirs and assigns, or a representative body such as the Irish Copyright Licensing Agency.  There is no “one-stop shop” solution in place in respect of this issue. 

In relation to this situation, as well as instances where a suspected rightholder does not respond to efforts to contact him, it may well be reasonable to use the anonymity or lack of response against any possible rightholders.  The general law recognises that defences such as acquiescence, estoppel and change of position can be legitimate defences.  In legal terms the benefits of seeking to use notices and disclaimers include the likelihood of avoiding exposure to an injunction or damages.  

I attach a suggested draft notice for inclusion on the website.  It cannot be said that a statement of this kind is to a rightholder what garlic is to a vampire, but it should assist in establishing bona fides.  It goes without saying that some kind of log should be made of the efforts that are undertaken to establish whether a work is still within copyright (or not) and what steps have been taken to contact any rightholder/publisher/organisation. 

“An Chomhairle Leabharlanna has employed its best efforts to determine whether the works and data contained on this website are currently protected by underlying copyrights.  We have concluded either that any such rights have expired under Irish copyright law or that any rightholders are not traceable despite our best efforts to do so. Any person who considers that any materials that are available on this site may infringe his or her copyright 

in a work – materials that have been donated to the Project by the physical owners thereof – should contact An Chomhairle Leabharlanna at info@librarycouncil.ie”.

Donations

Physical ownership of an item does not transfer any copyright unless there is a contract to this effect, or an assignment, or one of the commissioned works exceptions apply.  Transfer of the physical object (e.g. by a donor) transfers legal ownership of that object.  Should the donor own copyright (e.g. it is reasonable to assume that the donor took the photograph or commissioned the making of the photograph) then it is, in my view, reasonable to infer that, at the very least, the donor has given the donee a non exclusive licence to use the photograph, or other work, for other purposes, including reproduction of the work, notwithstanding that the internet was unknown to the donor/donee.  The circumstances surrounding the donation – donation for public benefit/research purposes – make it entirely likely that as a matter of law an implied licence to republish will be inferred if the donor is the owner of copyright.  Of course the situationwill entirely different if the donor has no copyright in the objects donated.  The only legally “safe” way to publish a donated photograph on-line would be to ensure it is unlikely to be copyright protected – certainly pre 1912 and possibly even pre 1950 photographs are likely to be in the public domain.

It would be prudent to have a form of words that could be use in relation to future donations of collections.  

“I agree to donate this collection to the library.  The library is free to use and transfer the use of this collection to other organisations for historical, research and public interest purposes, including internet access.  Insofar as any of this collection is copyright protected, or database right protected, I grant to the library, its successors and assigns, a non-exclusive licence to use, reproduce or otherwise make the collection available to the public by whatever means is considered to be appropriate.”

NB:
This information will be kept confidential and is required to assist the library in any copyright clearance exercise that we are required to observe by law” 

The above wording should be enough to cover situations where the collection is a family collection which has been handed down from one generation to the other, by will.  The use of the non-exclusive licence formula will hopefully not scare off donors – copyright assignments are much more likely to cause difficulties and resistance from the donors.   It might also be worth considering whether at donation some efforts might be made to find out who the rightholder was.  For example, “the form” could ask: 

(1)
Who was the author/artist primarily responsible for creating this work or collection?

(2)
Do you know when these works were made (approximately in what decade(s))?

(3)
When did this person die?

(4)
How did you acquire the collection? (e.g. by will/gift).

(5)
Do you know if any of these works were ever published?”

Ownership and Donations

Ownership of a physical object does not in general result in the transfer of copyright to the owner of that object.  Any such transfer will have to occur by virtue of a contract, express or implied, or an assignment or licence from the owner of the copyright.  In the case of archives or collections held by libraries for many years, the fact that the donor is identifiable may not signify a right to reproduce the contents of the archive or collection, but it is certainly arguable that any archive or collection that is donated to a library, at the very least, transfers any copyrights or database right that the donor may have (e.g. in original manuscript materials or photographs created by donor).  This leaves open the issue of ownership of individual works.  Firstly, some works need to be marked if they are to be copyright protected (e.g. pre-1912 engravings) and if not so marked no protection is available.  Where a work is identified as being the copyright of the person named on the item then presumptions of ownership, and a presumption that the work is copyright, will arise in favour of the person so identified.  It is necessary to distinguish cases where the rightowner is identified from cases where the rightowner is anonymous or acts under a pseudonym.  In this latter case for older works copyright for most works runs for 50 years from the date of first publication so for such works, even if they pre-date July 1, 1912 and they continued to be in copyright after that date, copyright will have long expired.  Also the 2000 Act does entitle free use of work where it is reasonable to presume the author has been dead for 70 years or more (Section 32(2)).

Use (by An Chomhairle Leabharlanna)

The specification lists a number of content creation processes including digitisation of the image, image manipulation, presenting the image, storage and publishing of the image.

The first point to be made is that all of these uses by An Chomhairle, unless authorised, will infringe any underlying copyrights in the source materials.  The tenor of the advice given here is to either focus on the use of public domain material or minimise the risk of an infringement action.  Even before the user of a digitised image comes onto the scene, the actions involved in these content creation processes will be acts of reproduction.  Reproduction includes storage of a work in any medium; image manipulation is an act of adaptation, as is the (re)presentation of the image.  Any of the three acts of digitisation mentioned in the specification – scanning, photocopying and photographing - are acts of reproduction.  Uploading content onto the web or the release of a hard copy are acts of publication / making available under the 2000 Act and are acts of primary infringement.

From the viewpoint of An Chomhairle’s own liability, if users are to have open access to digital content via the website, and underlying rights have not been cleared, it is probable that An Chomhairle would also be liable as authorising others to infringe underlying copyright.  Putting works onto a website without clearance includes an action which in copyright terms means that there is an act of “sanctioning or approving” others to download this material.  This is a separate area of liability that must be noted.

At this stage the question of infringement of moral rights must be mentioned.  Moral rights are rights which last as long as copyright and they involve a number of rights, most specifically being the right of an author to be identified as the author and the right of the author to object to derogatory treatment of a work.  Fortunately, these rights are new to Irish law and they do not apply in relation to a work, the author of which had died before January 1, 2001.  However, one “moral right” that did arise under the 1963 Act was a right not be falsely identified as the author of a work.  It follows that moral rights are not likely to be an issue in relation to older, donated content, but it will be a material consideration for post January 1, 2001 materials such as text or editorial material to be added to the website.

Of the uses to which a user can put the Cultural Heritage Project website, there are some uses that are not likely to lead to infringement.  Viewing of a website will involve customer caching but under Section 87(1) of the 2000 Act, a defence is available to a lawful user.  In all other respects it is possible for the website conditions of use to control the extent to which users may download, print, manipulate or re-use the content of the Site.  The real difficulty is enforcing these conditions of use in an on-line context.  It may not be realistic to expect the public to simply view content on the website.  The conduct of putting this material onto an open access website carries with it the notion of an implied licence being granted to users to download and otherwise use the material on the site.  However, copyright law is very restrictive in relation to the permitted use of electronic original databases, which is what the Cultural Heritage Project is.  There is no fair dealing defence for research or private study if the source is an electronic original database.  Nor is it possible to see multiple downloading of text coming within the educational purposes defence in section 53(1) of the 2000 Act.  At this point the issue is a policy consideration rather than one of copyright.  An Chomhairle could “lock-up” the database behind copyright law, but this would be completely outside the spirit or intent of the project site.  The acceptable use policy should cede to users more access and use rights than copyright legislation affords via fair dealing defences.  The acceptable use policy, however, must clearly set out that the use of content is not to extend to non-educational uses and that any commercial use must be negotiated.  

Protecting Our Own Rights

The Cultural Heritage Project is capable of giving rise to three kinds of right that may be capable of being protected.  

Firstly, the digital images that are being created by library employees may be new works.  This is particularly so in relation to digitally enhanced images.  These could arguably be new works, either as computer aided artistic works or computer generated works.

Secondly, if material is donated to a library and the work is unpublished, within 70 years of its creation, Section 33 of the 2000 Act suggests that for many works copyright expires 70 years after the creation of the work.  However, when such an expired work that was not previously made available to the public is first lawfully made available to the public (e.g. by the owner of the object) then rights akin to copyright last for 25 years – Section 34 of the 2000 Act.  This could be potentially very valuable.

Thirdly, in using existing works in creating a new, original database, the maker of that database gets a copyright in the original database.  Also, a separate database right to protect the investment in creating the database exists, and the database right gives the maker of the database exclusive rights in respect of the extraction and/or revitalisation of the contents of the database.

These rights must be vigorously protected.
The use of Quotations

It is difficult to give definitive advice on the extent to which the use of direct quotations from an earlier text – specifically by using quotations in the construction of editorial or sectoral content on the website – may be permitted under copyright law. 

The first point to make is that if the text being used is in the public domain, or one of the several permitted grounds of use, such as a reasonable belief that the author has been dead for 70 years or the text is anonymously authored and the text has been published for 70 years, etc., then use of the text will not infringe. 

Secondly, if the works is in copyright, use of text (as distinct from use of the contents of an electronic database), may be permitted under a fair dealing – type defence.  The most relevant is that the fair dealing is for the purpose of criticism or review of that work or some other work.  “Fair dealing” is defined as subsisting where there is the making use of the earlier work “for a purpose and to an extent which will not unreasonably prejudice the interest of the owner of the copyright”: 2000 Act s.50(4).  2000 Act s.50(4).  Cases have held that the use of long extracts and short critical comments are likely to infringe; a critical point is whether the use is a commercial use that competes with the original work.  Few authors or publishers actually sue unless this critical test is breached by the user. 

There must be a sufficient acknowledgement of the earlier work.  Again, the 2000 Act provides guidance;

“sufficient acknowledgement” means an acknowledgement identifying the work concerned by its title or other description and identifying the author unless:-

(a)
in the case of a work which has been lawfully made available to the public, it was so made available anonymously, or 

(b)
in the case of work which has not been made available to the public, it is not possible for a person without previous knowledge of the facts to ascertain the identity of the author of the work by reasonable inquiry”.  

In drafting a “sufficient acknowledgement” for published works, the following examples come to mind:

(i)
Where the author is known


Source


“Twomey, P., Partnership Law (Butterworths)”.


While it is not necessary to mention the publisher (in this instance “Butterworths” it can assist in identifying the work.   But mentioning the publisher without the author will not suffice. 


Source


Delio, M. “Thoughts at the End of the Road” www.wired.com (visited 8 December 2003).


[Note: the above identifies an author.  Websites that do not do so do not require a sufficient acknowledgement].

(ii)
Unpublished or anonymous works

It would still be desirable to identify the publication, publisher and website, both as a courtesy and good publishing practice.


Source


“Congress votes to can spam”  www.wired.com (visited 8 December 2003). 


Source

“Florence Nightingale marries Michael Jackson”


The Times February 3, 1856.

To sum up: this is a potential source of liability for “in copyright” texts, so keep use proportionate.  Wholesale replication of texts, even with a sufficient acknowledgement, may not be possible. 

The use of Works by the Public

In the scenario set out in the specification, An Chomhairle has been given a licence or a permission has been given to load copyright material onto the site, the specification asks what steps must be taken to prevent infringement of those earlier rights.  It should be recalled that there is a potential liability here because if the rightholder granted a licence which restricted use in the same way, any failure to control use under the agreement could lead to An Chomhairle being liable for authorising infringement by others.

It follows that an Acceptable Use Policy (AUP) must refer to permitted use and copyright material.  It is however difficult to construct a one size fits all clause because individual licences must create their own permissions and restrictions.  However, the following generic phrase may suffice. 


“Copyright material loaded onto this site is available for the purposes of research and private study or criticism or review within the terms of individual licences for each page on this site.  All users must acknowledge that the contents of this page will not be extracted or re-utilised for any competing or commercial purpose without the written consent of An Chomhairle Leabharlanna and the copyright holder”.


An I Agree button must be hit by the user.  Case law in the USA and elsewhere holds that merely “browsing” through text does not create the requisite consent necessary to contractually bind a user to an AUP – “click” consent is required. 

Digitisation for Non-Publishing Purposes
The fact that a work is being digitised means that the work is being reproduced.  In the scenario outlined in the specification, public access to the work is not envisaged so the making available right is not involved here.  The question is one of the permissible acts of reproduction by a prescribed library.  Of the three purposes mentioned, namely, preservation, cataloguing and archival use, copying for preservation is permitted under section 65 of the 2000 Act and the 2000 Regulations broaden this considerably.  Reproduction for cataloguing purposes is also permitted by section 66(1) (c) of the Act of 2000.  In relation to archival use, this is not so clear.  Creating copies that are to be used as “back-up” copies or master copies for photocopying by library users/students are probably not permitted uses.  

Donation of Material
I have dealt with this above.  However, this part of the specification raises two issues.  Firstly, is it best to “get-in” (or more correctly, obtain an assignment of) any copyrights from the donor, insofar as the donor can do so, or simply obtain a non exclusive licence to use the material?  Perhaps both should be on offer.  Secondly, An Chomhairle will enjoy separate compilation copyrights in respect of original databases, as well as separate database rights, and it may be that these two rights which are independent of any copyright in underlying materials, are more appropriate for An Chomhairle to seek to assert
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Appendix: THE CULTURAL HERITAGE PROJECT AND COPYRIGHT

SUMMARY OF ADVICES

This short memorandum is intended to provide summary advice on the copyright and database rights issues that arise out of the Cultural Heritage Project.  It is to be understood that specific rights attach to individual works and that statements contained in this document are for general purposes only and cannot provide a basis for individual rights clearance or the assertion of copyright or database rights by An Chomhairle Leabharlanna (ACL).

What is Copyright?

· Copyright is a statutory right to prevent others from copying a work, making the work available to the public, or adapting a work into another format.  Copyright is automatic – as soon as a work is created it is subject to copyright unless it is explicitly released.

Major Types of Copyright 

The following are the most commonly-encountered forms of copyright: 

· Books and other literary texts such as letters and correspondence, original newspaper articles, as well as artistic works such as drawings, prints and photographs are subject to copyright. 

· Collections of works are subject to a collection-level or database copyright. While the items in the collection may be in the public domain, the work of collecting, arranging and presenting them is protected by a database copyright. This applies, for example, to websites of non-copyright and copyright-cleared material such as the Cultural Heritage Project website.

· Newspapers, magazines and other publications have a copyright over the layout or typographical arrangement of their publications. This can be breached, for example, by scanning or photographing the work. This copyright is in addition to any other copyright which may apply to the work. 

How do I know if a Work is in Copyright?

Copyright generally depends on time – when a certain period of time has elapsed since the item was created or first published, or the creator died, copyright lapses. The following rules cover most items which will be encountered by the Irish cultural sector: 

· Literary works are not likely to be in copyright if the author died before 1935

· Pre 1912 photographs are not copyright.  

· Photographs made before October 1, 1964 are in copyright for 50 years following the taking of the photographs


· Paintings, drawings and other artistic works are not likely to be in copyright if the author died before 1935 or the work was sold before 1912.


· In relation to pre October 1, 1964 newspapers, these can be scanned onto the database without infringing a typographical arrangement copyright, as can pre 1975 newspaper articles


· It will often be difficult if not impossible to identify the author/right holder.  The new 2000 Act provides that if a work is anonymous, copyright is not to subsist if it is reasonable to presume the author has been dead for 70 years or more.  It is also not an infringement to make use of a work where the author cannot be identified by reasonable inquiry, and it is reasonable to assume copyright has expired.  These are very useful defences.


· In the case of collections created before March 27, 1996, copyright in the collection, as an original database lasts for the life of the author of the database and 70 years thereafter.  The database right in respect of post January 1, 1983 databases subsists for 15 years from January 1, 1999.

If a work is not in copyright or not the subject of a database right it can be freely used.  

· Moral Rights


· Moral rights entitle the author of a work to be identified as the author of the work and to object to derogatory treatment harmful to the reputation of the author.  These rights are independent of ownership of copyright.  These rights can be taken away by contract, for example.


Physical Ownership and Copyright 

· Physical ownership does not confer copyright on the owner.  This is particularly relevant to libraries or archives who receive donations of papers, letters, photographs, etc.  As a minimum, the donor should be encouraged to sign over any copyright which he holds to the library or archive. Suitable texts for such donation agreements are available from the Cultural Heritage Project team. 


· If an individual has transferred ownership of a document or image, by way of a gift, it is reasonable to infer that the donor is impliedly consenting to reutilisation by the donee of the work insofar as the donor is able to give permission to use the work or item in question.

Ownership of Copyright 

· Ownership of copyright is normally vested in the author, subject to the statutory exceptions.  For pre 1964 photographs, for example, works commissioned from photographers are copyright of the commissioner.  All works created in the course of employment are owned by the employer.  In the case of an original database, the maker of the database is the copyright owner.

· Ownership can be transferred by contract, by assignment of copyright, by will or by operation of law (e.g. via bankruptcy).  For companies that cease trading, for example, ownership of works may be transferred by the sale of assets by a receiver or liquidator.

Defences against possible breaches of copyright by cultural institutions 

· As mentioned above, old materials that cannot be identified as being the work of an individual – anonymous works or works published under a pseudonym, or where the author is not known – will not be protected by copyright if it is reasonable to believe the author has been dead for 70 years.


· The reasons for publication or other breaches of copyright are not important – copyright is still breached even if materials are placed on a website only to facilitate research or private study by other people. Such a worthy intention does not of itself attract a defence to copyright infringement


· Where a work is clearly in copyright (e.g. a recently published book is quoted in text written for the website) a defence of reasonable quotation of extracts of the book may be used but the quotations should be short and non-competing to come within both this defence and some possible “fair dealing” defences.  The source of the work must always be acknowledged as should the owner of the copyright



ACL Database Rights

· The use of works, data and other materials, even if in the public domain, to create a database or databases will probably result in the creation of original databases which in turn are further protected by the database right from unauthorised extraction and re-utilisation of the contents.  Because of the broad public benefit motive behind the Cultural Heritage Project, ACL is going to permit non-commercial use of the materials on the website, but the website must be protected from parasitic commercial use by way of “click consent” and database right notices on the website.

Professor Robert Clark
I AGREE
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